#36 2/2h/66
First Supplement to Memorandum 66-4

Subject: Study 36(L) - Condemmation Law and Procedure (Taking Possession
Prior to Judgment)

You have already received the first 27 pages of the research study
on Fossesglon Prior to Final Judgment, Attached is a copy of the remainder
of the study. We prepared the remainder of the study under considerable
pressure in an effort to have it available for your consideration at the
February meefing. We plan to reorganize the study %o some extent after
the meeting and to expand or delete portions of it. In connection with
the problems discussed in this study, see generally Exhibit XVI (yellow)
attached (Model Statute).

The following policy questions are presented by the study and the
attached materials:

1. Condemmors authorized to take immediate possession; authorized

purposes. See Study peges 33-37. See also Exhibit II {green) attached.
Note the recommendation on pages 1-3 of Exhibit IT. We think that this
recommendation is a practical one that might be acceptable to all interested
groups, Public agencies that now have the right of immediate possession
will be concerned that such right is not preserved in the Constitution.

Note that, under the recommendation, only public agencies have an absolute

right to take for right of way or reservoir purposes. Private utility
companies will have only a discretionary right, depending on the court’s
decision in weighing the need for immediate possession against the
inconvenience to the property ovmer. Should the Pubilic Utilities Commission
be authorized to determine whether immediate possession is needed in private

utility cases? Please read Exhibit IT with care.
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2. Right of property owner to compel condemnor to take possession

prior to final judgment. See Study, pages 68-71. See Exhibits VII (white),

VIIT (pink), and X (green) attached.

3« Appeals, standards, and judicisl discretion., See Study, pages

37-39. Note the first paragraph on page 38 (which could be included in
the statute as a statutory provision), the languasge from the Commission's
1961 recommendation quoted at the bottom of page 38, and the provision of
the Illinocis statute quoted on page 39.

L, Preliminary determination of public use and necessity. See Study,

pages 39-40. This, and most of the following subtopics pa.ra.]_"l'.el the
) Cammissionts study and recammendations in 1961, except that the éarlisr
~— - consideretion was not directed primarily to change in ‘the -Comstitubion.

_—

w77 - 6. Preliminary determination of compensation. Sed.Study, pages 4l3..

© o7 T 6. -Procedure for obtaining order (ex parte or noticed métion), See - -

"7 “Btwty, pages L4-U8. This recommendation applies particularly ta candemnors:

’:nat'nw'ha.vi.ug,'thr' right .£o immediate pessession. -

— "-~7.. Jmmediate posgession of public utility property. See Study,

. pagen-48-49,. We propose to defer consideration of this.until we study
- «. .condemnation of public wtility property generally..

- e 8, .- Tnmediate possession distinguished from entry for survey, . .

Examination, or appraisal, Sea Study, pages 4950,

9. Enforcement of orders for possesglon., BSee Btudy, pages 50-5),

10,  Period of Notice to Condemnee. Se# Study, pages 52-55, See also .
the attached tablast Californis (gold) and Hatieaal Summary (blus). ,
11._Interest in frmediate Possession Cases, See Study, pages 55-57.

See also Exhibit I {pink)} attached, Note the Illinois ststute in footnote

154,
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12, Withdrawal of Amount Deposited. See Study, pages 57-60,
13. Date of Valustion. See Study, pages 60-63,

4. Abandorment and Delay in Payment, See Study, pages 63-68, Bes
elso Exhibit VI (gold) attached,

15, f:onrom provisions for immediate possession with those for
possession pending appeal, See Study, page 72.

16, Constitutional Amendment, See Study, pages 26-27 for proposed

constlitutional amendment, See Memorandum 66-% for = more detailed discussion,

Respectfully submitted,

Clarence B. Taylor
Special Condempation Counsel
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U.5. DEFARTMENT OF COMMERCE
BUREAL OF PUGLIC ROADS
WASHINGTON. D.C. 20238

September 13, 1965

INSTRUCTIONAL MEMORANDUM 21-0.65
39-10

SUBJECT: Right-of-Way -~ Partizl Payments to Owners

A private property cwner whose property has been acquired for rights-of-
way on 2 Federal-aid project where Federal funds are participating in
the cost of rights-of-way shall not be required to surrender physical
possession of such property untll payment of 75 percent or more of the
fair market value as determined by the State review appraiser has been
wade available to the property owner without prejudice. Such paywent
could be made available to the property owner either by direct tender
in negotiated acquisitions or by deposit into court io a condemmation
cagse provided the condemnee has the right to draw against such deposit.

When under Stare law a deposit in court is based on a comnission finding
or similar determination of value rather than on the xeview appraiser's
determination, if at least 75 percent of such amount is made available
to the property owner the procedure will be considered to meet the
requirements of this memorandum. Likewise, payment to a lienholder
would be considered payment to the property owner. Where there is a
title question that must be determined in court the partial or full
payment must be available to such owners immediately after such deter-
mination if possession has zlready been taken,

Federal funds will not be available for reimbursement of any interest
payments to the property owner after the date payment is made available
to him, on the portion.of the final settlement or award represented by

such partial payment.

The division engineer may waive in advance the requirements of this
memorandum wvpon an individual parcel hasis provided the file i{is documented
to show that such action is im the public interest,

If a State cannot meet the requirements of this memorandum becsuse of
lack of legal authority a fully documented showing to.this effect sghould
be submitted to the Administrator for consideration,

This memorandvm shall become effective 90 days after igsuance unless a
different date is determined by the Administrator after review of the

atatement required by the preceding paragraph.

W e e

Rex M, Whitton
Federal Highway Administrator



First Supplement to Memorandum 66-k
EXHIBIT IT

Condemnors Authorized to Take Immediate Posecsgloni Authorized Purposes

Existing Law

Both the California Constitution and statutory law limit the public
agencies which can obtain an order of immedlate possession to "the State, or
a county, or a municipal corporation or a county or the State or metro-
politan water district, municipal utility district, municipal water district,

drainage, irrigation, levee, reclamation or water conservetion distriet, or
9
gimilar public corporation.” A sanitary district has been held a "similar
10

public corporation.”
By Constitution and statute, the purposes for which immediate posseesion

may be taken are limited to "right of way" and "lands to be used for reservoir
1
purposes.” The court order authorizing lmmediste possession must reflect
12
one of these purpcses.

Reconmendation

It is recommended that all public entities be auvthorized to take
immediate possession for right-of.way or reservoir purposes. This will
make no great change in existing law since the constitutionasl grant of
$muediate possession authority now embraces aimost all public agencies. In
addition, it is recommended that all condemnors be authorized to take
immediate possession in any other case in accordance with the immediate
possession procedure if the court first determines after weighing the need
for immediate possession against the inconvenience to the property owner,
that immediate possession is necessary in the particular case. ‘

If the changes in immediate possession procedures hereinafter reccmmended
are adopted, this extension of the right of immediate possession will benefit
both property owners and condemnors. Insofar as the condemnor is concerned, |
the right to take immediate possession permits it to follow an orderly and
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systematic program of property acquisition and project construction. Urder
present economic conditions, with ever-rising costs of labor and materidl,
delays in commencing a project reflect themselves in the increased cost

of the public improvement which cost is, in turn, reflected in increased
taxes, Moreover, since so many of our modern public improvements are
financed by bond issues, the inability to take immediate possession may
cause inability to meet the bonding requirements and, consequently, may
pot only retard but completely prevent the construction of the improvement.
Often under bonding provisions, delay in the construction of the improve-
ment increases already heavy interest rates even before the construction
has begun, To avoid an undue delay in the acquisition of one essential
parcel, the condemnor may be forced to pay the owner of that parcel far
more than the property is worth and far more than the owners of the
surrounding property received. For these reesons and the reasons indicated
elsewhere,l the right of immediate possession should be availsble to all
condemnors in appropriate cases. _ _

In view of the protections afforded the condemnee by existing law and
the additional protections hereinafter recommended, the teking of immediste
possession will frequently benefit him as well as the condemnor. Updn
commencement of the condemnetion proceedings, a landowner is deprived of many
of the valusble incidents of ownsrship., He cannot receive any coampensation
for improvements to the property made after that time. He is precluded, as
a practical matter, from selling or renting the property, for few personé
wish to purchase & law suit. Yet, no compensation is given for these
inconveniences. Moreover, in the usual case, the condemnee 1s deprived of
any increase in the value of his property occurring after the commencement
of the proceeding, for the condemnation award 1s ordinarily based on the

-16-




value of the property on that date. In addition, because his property is

being taken, he must seek out and purchase new property to replace it and

. prepare to move. At the seme time, he must incur the expenses attendant

upon litigating the condemnation action. While these expenses must be

4{ncurred whether immediate possession is taken or not, the landowner recelves

. no compensation under existing law until after the trial of the case or the

conclusion of the litigation unless immediate possession is taken. If he

has no available funds to meet these expenses, the landowner may be forced

 to eettle for an inadequate emount in order to relieve the immediate economic

hardship caused by the condemnation action.

Where immediate possession is taken, however, the existing statutory
law essures that the condemnee will have available to him an amount fixed
by the court as the probable compensation that will be paid in the eminent
domain proceeding. This enables the condemnee to go to trial on the issue

of value, if he wishes, and still receive sufficient funds to obtain other

. property while awaiting trial. Condemnees without substantial assets other

than the condemned property have found this to be of great assistance in

‘meeting the problems that arise when property is condemned. If the condepmee

does not need the money immediately, he may decline to withdraw the amount

deposited as the probable compensation; in this case, he is compensated for

 the use of his property by the condemnor by interest on the final condemnation

awerd computed at the rate of seven percent from the date on which immediate
possession was taken.

For these reasons, the taking of immediate possession frequently will
benefit the property owner, To further insure that he will receive such
Yenefits, it is hereinafter recommended that the condemnor be required
to take immediste possession upon request of the property owner even if

the condemmor does not elect to do so on its own initiative.
-17-




 -he dissatisfied with the verdict, to mbandon the project. It
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RICHARD L.RIEMER
ATTORMEY AT Law
840 NORTH BIRCK STREET-8UiTE B

SHNTR RO, CRALFOENIR 92701
TELEPHONE {¥i{a] Bar . Ssa

December 28, 1965

- California Law Revision Commission
Room 30, Crothers Hall

Stanford University

‘Stanford, California 94305

Attention: Mr. John H. DeMoully
- Executive Secretary

- Dear Mr. DeMoully:

. I have your letter of December 22, 1965, requesting
. Anstances wherein existing statutes seem to be inadequate in
connection with particular situations in the Eminent Domain o
field. While I am presently engaged in trial and pexhaps with -
more thought will come up with additional problems, one probleém

has been apparent to me for a considerable period of time amd .
it would appear to me that legislation of some sort is necessary. |

‘ As you are, of course, aware, our present statutes

" permit the condemning agency in certain situations to take
‘immediate possession of property in order to initiate construc~
tion of the public improvement. It it also provided in Section’-

125%a of our Code of Civil Procedure that subseguent to the
trial of a condemnation case, the condemnor has the right, be

- has been my experience in two or three instances to find a
distinct problem existing because of the authority given to
the condemning agency in these two separate areas. -

: ) In one case that I can readily bring to mind, imme-
. diate possession was taken by the county of a portion of an B
abandoned railroad right of way running down the center of a - .
‘divided highway. The county had in gaining possession initiated .
construction of the improvement and in fact graded and placed
paving on the property being acquired so as to complete a
traffic plan. Subsequent to the trial, it was determined that
the price established by the jury was beyond the means of the
agency, and the county was faced with the necessity of abandon-
ing its acguisition. It would appeay from an examination of
the existing statutes that there are no provisions whatsoever
t0 compensate the property owner for the damages which have
accrued to his property independent of the filing of an action -
;aiiavezﬁe condemnation. RS
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o - parcel of property with a golf course. The public agency de~ .

California Law Revision Commission
Attention: Mr. John H. DeMoully
December 28, 1965

Page 2

A similar situation existed in connection with an -
acquisition by the City of Los Angeles in the San Fernando = -
Valley area where a strip of property was being acquired along
the highway for the purpose of acting as an access road to a
proposed reservoir. Subsequent to the city acquiring immediate
possession to the access way, it was discovered that the reser-
voir property was unsuitable for such purpose, and as a conse- -
quence the action was abandoned. 1In the interim, the property =
owner had sold the remainder of the property and was now left .

with a narrow strip of property along the highway suitable for =
no use whatsoever.

An even more drastic situation occurred in Riverside
-County where a developer was in the process of improving a

termined that it would acgquire a portion of the property and ,
took immediate possession after filing an action in condemnation.
As a result of the acqguisition by the public agency, the property - -
. owner was required to completely redesign his golf course, and i
it was not until long after the golf course itself had been B
completed that the condemnation case was tried with the result
“that the public agency, being dissatisfied with the jury verdict
decided to abandon the zeoquisition. The propexrty owner was
now left with a parcel of property adjacent to his golf course -
having no access whatsoever to it, and having no use for it.

PR

- It would appear that situations such as those set
forth above will cceour with increasing regularity when one
considers today's rising markets. Tt is suggested that as an
alternative Section 1255a providing for the right of abandonment
be amended to eliminate that right in actions where immediate
possession has already been taken by the public agency. As an
alternative, it might he possible to zdopt a rule similar to

the Federal Statutes and provide for a passing of title con-
currently with possession. This, of course, would result in

the same waiver of the right of abandonment by the public agency.

I trust that the suggestions set forth above might
be brought to the attention of the Commission for their con-
sideration.

Very truly vyours,

had £ e

RICHARD L. RIEMER
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Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: DATE OF VALUATION
IMMEDIATE POSSESSION

Dear Mx. DeMoully:

It will not be possible for a representative of this office
to attend the December meeting of the Law Revision Commission.
For this reason, we wish to express our views with respect to
the above two topics which were discusseé at the November meeting.

DATE COF VALUE

We have reviewed the letter of the Department of Public
Works dated March 13, 1961, treating Date of Valuation in eminent
domain cases. We firmly support the position taken by the Depart-
ment of Public Works in that letter. We believe that Pecple vs,
Murata, 55 Cal. 2d 1, should be sustained as the law, e believe
that this opinion is well reasoned and establishes a desirable
public policy. If counsel for property owners in condemnation
trials know that they can get a later date of value by inducing
the trial court to permit the intreduction of evidence not properly
admissible, such counsel will have every incentive to try to do so.
Either the plaintiff will not appeal and the property owner will
have the benefit of having the jury consider improper evidence
obviously introduced to sustain a high value, or the plaintiff will
appeal with the resulting consequence that a different and later.
date of value would prevail evem though the plaintiff might succeed
in establishing that defendant had introduced error. These would be
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the alternatives in the event that the Murata rule is not retained.
It is not a sufficient argument in favor of replacing the current
date of filing as the date of value with the date of possession
&s the date of value to say that the plaintiff can take possession
under Code of Civil Procedure Section 1254 if it intends to appeal
and thus reduce to a minimum the gastponement in the date of
value, Code of Civil Procedure 1254 does permit the plaintiff

to take possession after trial and still retain its right to
appeal. Nevertheless, Section 1255(b), subsection 2, requires the
plaintiff to pay interest at 7 percent on the ultimate award from
the date it takes possession. Thus assuming the case where the
defendant has caused error and the plaintiff appeals and actually
establishes that fact and the case is sent down for retrial, the
propexty owner would have benefited by his own error by achleving
2 date of value approximately one yvear later (using possession as
date of value and assuming condemnor takes possession pursusnt to
CCP 1254 before appealing% and obtaining interest at 7 percent on
the award in addition thereto from the date of possession. We be=-
lieve that the Law Revision Commission should not provide such
incentives to property owners’ counsel to g¢ to the edge of pro-
priety in the submission of evidence in the trial of condemmation
cases.

We, therefore, submit that the rule in People vs. Murata
should be retained: If any change is deemed desirable, 1t would

be acceptable to this office to condition the retention of the
original date of value upon the bringing of the matter to trial
within a stated period of time from the date of the appellate deci-
sion granting the new trial, the original date of trial toc be so
maintained unless the delay in bringing the matter to trial again
is caused by the condemnor, in which event the date of trial should
be the date of value,

IMMEDIATE POSSESSION

The Office of the Los Angeles County Counsel would offer no
opposition to an extension of the right of immediate possession
provided that any such extensions would be statutory., We feel
that the constitutional provisions with respect to immediate posses-
sion should remain intact. :
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We submit that the condemning agency should retain discretion
with respect to whether or not it should take immediate possession.
The cost to the public at 7 percent interest, which runs under
current law from the date of possession, is a substantial cost
factor which should not be imposed upon the public if the condemn~

inglggency cannot use that possession in the best interest of the
public,

In the event that the Commission right deem it desirable to
agllow a property owner to require the condemnor to take posses=
sion, then as a correlary of such change in present law, the cone-
demnox should be empowered to require the condemmnee to withdraw
the money deposited to secure the Order of Immediate Possession.
Perhaps the law could be drafted to provide that in the event the
condemnee obtains an order requiring the condemmor to take posses-
sion that in such event no interest would be payable on the deposit
to secure the order. We feel that such provisions would balance
the equities between the legitimate public interest in holding the
line on the cost of public improvements and the legitimate interest
of some defendants in obtaining a2 sum of money approximately qquiva-~
lent to the value of their property pricr to the final determination
of the valuation of the property.

Very truly yours,

HAROLD W. KENNEDY
County Counsel

- ~ oS

. - //
/f., oy
Al ’f'lf’-“//‘j{(a zﬁ{,ﬁ— g

Terry/C. Smith
TCS:mzs Deputé County Counsel

By

cc: Mr. David B. Walker
Deputy County Counsel
Room 302, Civic Center
San Diego, California

Mr. Robert F. Carlson
Department of Public Works
1120 "NY Street

Post Office Box 1499
Sacramentc 7, California
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August 27, 1965

Californis Law Revision Commnission
Room 30 Crothers Hall

Stanford University

Stanford, California 94305

Attention:

Mr. John H. DeMoully
Executive Secretary

Condemation Law and Procedure

Dear Mr. DeMoully:

Your circulsy letter of July 20 has been

referred to me. I apolegize for this somewhat tardy
response, but T do appreciate your including this
office on your nmailing list appropriate to this subject,
I would be pleased to receive and review the proposed
tentative studies which are anticipated in this field.
For sometime T have felt that the California Statutory
Law appropriate to the field cf Eminent Domain was in
need of rather substantial revision.

Your lekter solicits suggestions relative

to matters which might be included in the study out-

line.

Your tentative ocutline appears to be all-inclusive,

however, T would suggest one further marter be included
for further consideration, that being the matter of com-
demnation of buildings under construction. To expand on
this more fully, I have experienced instances where a

property owner who contewmplates development of a parcel
of property receives some informal unofficial notifica-
tion that some pertion or all of his property may be
required for some public use. 'The property owner may
or may not have committed himself by contract or other-
wise to proceed with the project and is thus placed in
the quandary of should he proceed with the construction
with the attendant possibility that the condemnation
action is thereafter initiated before the construetion
is completed or elect the alternative of halting the
project or construction, with the attendant risk ef



Mr. John H. DeMoully
August 27, 1965
Page Two

breach of contrxact actions by the contractor, financing
agency, etc. I feel that some provision should be made
in the laws for this situation znd on the cne hand the
property owner protected from such a dilemma, and on the
other hand, the public saved from having to purchase a
newly constructed building where efficient prior planning
and notificstion would have prevented this situation from
arising.

I am looking forward to receiving the tenta-
tive studies anticipated under this program.

Very traly yours, J//

P -
ey .

']
Stephen W. Hackett

SWH/cjib T
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December 28, i9s5

Mr. John R. DeMoully, Executive Lanrelary
California Law Revizion Conmissiorn

Room 30, Caruthers Kall

Stanford University

Stanford, Californla 64305

Dear Mr. DeMoully: [
In response to your circuiar 1

comments relative co condemmar
as follows:

Lrar of Deoasber Z72na regquesting
ol law and procedure, we reply

e Ty

Ag attorneys representing condemnses in sbout fifty or sixty
trials during the last twelve yaars and settling an additional
equsl number during rhai period, we address curseives to the
questions proposzed to condemnees! aLcaxneys. J

1. Does the exiguing law provide sush compensalion, and, if not,
what examples can be given of specitic instances where compenssa-
tion has been inadequate as a result of che existing statutory
or case law?

Lo

No, the existing law does not provide just compensation in all
cases. Specific instances of this inadequacy is as detailed in
the appelate report of the case, camely Town of Los Gatos vs.
Sund, 1965, 234 A.C.&. 23 at 26, namely: 1. cast sum $5,100.00,
of moving personal properiy used in the business; 2, cost of

the option of purchase of new gite; 3. appraisal fees {for the
new gite); 4. architect's fess cn new site; 5. interest and

loan fees on the interim financing and construction of improvements
on the new site; 6. addicional managenent costc; 7. increased
insurance cast; §. advervigicyg cost for new lccation {which is

an out-of-pocket expression of permanent Loas of non~-transferrable
good will); 9. accountants and iegal fees.

(The State Bar has wade pact of its legislative program amendment
to CCP 1248 to require payment for the reasonable cost of moving
personal property, loss of non-transferrable good will of any
business and such other transition costs reasonable under all of
the circumstances, and also condemnees reasonable appraisers and
attorneys fees). The permissive statutory relief given by amend-
ments to § & H code (section i03.8) apd Goverfiment code 15950
allowing $200.00 for a family moving and $3,000.00 for—4 business
concern moving in freeway and water acquisitions, does not_change
the law. This is not a right that can be enforced in court since
the departments are only “authorized® ro make these payments.




Mr. John R. DeMoully December 28, 1965

While volumns have been written on the meaning of "just compensation"
with reference to these incidental or consequential damages, I think
that it all boils down to the fact that in our law the concept of
"market value for the property taken" was set forth as the measure
of evaluating what was to be compensated for. The statement o% the
"fair market value rule' was never intended to act as an exclusion
of consideration of other losses which did not iiterally come within
the meaning of the property being taken. The measure of the subject
matter mistakenly and illogically became to be assumed as the ex-
clugive definition of whar was to be compensated for. The measure
enthe subject matter Decame confused. Historicelly.the courts
became 80 used to talking of fair market value for the property
taken as the rule, they found themselves trapped by the literary
wistake they originally made. When most condemnations in this
country were cow pastures, the rule was adequate.

The commission has in the past called the same situation the in rem
in personam dichotomy. Nothing could be truer. When the courts
want to give compensation they emphasize the loss tc the owner, and
when they wish to deny compeunsation they say that compensation need
only be paid "for the property taken". Logic is out the window.

In the Sund case supra, the Supreme Court refused to hear the case
although our petition thoroughly developed the concept stated. We
didn't get a vote, but we got a lot of sympathy letters from '
attorneys and the State Bar has taken action.

The apgeﬂhte opinion in the Sundé case hit its high point of logic at
page 2 by stating “the compensation is 'for the property, and not
the owner'." which is an expression of the ir rew concept and which
in rem concept foliowed to its logical conclusion would demy sever-
ance damages to an owner, for che condemnor does not acquire any
property interest on the land which suffers a diminution in value
although not tsken. At the other end of the scale we have Kimball
Laundry Co, vs. U. §. wherein the Supreme Court said that the Army
had to include in its conpensation for the temporary occupation for
a term of years of a going laundry, the fair marker value of the
"eustomer lists" which the ilaundry route drivers serviced'! This is
the in personam view starting in with the concept of what was lost
to the cwner,

We think our experiences show that the fair market value is an emin-
ently fair measure for evaluation. Too bad the rule on the measure
became the rule as to what was Lo be measured.

2. Do the present procedures for taking immediate possession result
in serious problems for persons cccupying land?

No, the problems are smaller cnes such as a rempaging contractor who
never obeys the theoretical tewporary construction easements provided
for and does much damage on condemnees adjoining land. A separate
suit, of course, is necessary to recover against this contractor and
it usually isn't worth it. {me cannot recover directly from the con-
demnor who has hired this independent contractor. The other problem
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on immedizte possession
anxious to get in that i} 1
easement they seek. Foy instance in & case currently in the pre-
trial stage, the complaint wead sclaly for a “perpetual easement™.
No mention was made whethar this was for & water pipe line, railroad
train or freeway. The complainh was brought by che Depgrtment of
Water Resocurces, hut we hzd Lothe Terms of the sasewent
and here they have installe ¢ znd we still don't have any
definition of the respective rizhts into the easement area. Little
questions remain unanswered such as whether or not we can crogs this
eagement with a public street wshicle., Ome of rheir amendments sald
we could cross it with vehicles smaller than "rototillers'. This

case is People vg. Cataldl, Ssata Clars County No. 153595.

2

3. Is the existing procedure for appertiocnment of the award between
landlord and tenant satisfactory?

Yes, but often surprising to rbhe landlord that the tenant is en-
titled to its bonus value,

4. RBas injustice resulted in cases where a condemnation proceading
is abandoned? ﬁ

I1've never had a client who was so lucky. Lf that did happen, at
least he could get attorvey's and appraiser’s fees. If it goes to
trial, and judgment, these fees are not compensable. Does this make
sense?

5. Have problems arisen whave auiidings or other improvements are
being constructed at the time the summons is served in the condem-
nation proceeding? ﬁ

Rot to any extent except valustion problems. I could imagine & case
however where a building is condemned just before the roof is put on |}
before the rainy season. Under present law the owner couldn't get
compensation for putting the roof on. If the condeonor didn't have
the right to immediate possession, the condesnor wight be unhappy.
Presumably a condemnation of a building under construction is for
purposes of removing those improvements. I have a case of that now
where suit was filed and suomcns served vight after the foundations
of several houses were poured. Qur subdivider from whom our clients
purchased, had conformed to a freeway llne as established by the
state and public authority in the form of ar unofficial plan line.
This, of course, is not binding on the state and when building began,
the state then widened its right-of-way and condemned by suit.

This does raise the problem of an official plan line and uncfficial
plan line. Ao official plan line is adopted by legislative act and
prohibits construction of improvements within ap area and is con-
stitutionally justified as & precursor of the exercise of emminent
domain or a constitutional or unconstitutional requirement of
dedication. Only if a change of zoning use which would reagsonably
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justify the improvement is undertaken, is this ccnstitutional.
Otherwise where a normal, presently permitted, that is, presently
zoned use, is sought to be undertaken and improvements put into
the area covered by the plan line, we have a denial of use based
upon a legislative act which is a precursor tc emminent domain.

If the sole justification in this situation is the emminent domain
power, is not the legislative declaration of it a function of the
emninent domain power requiring just compensation? It is a legis-
lative declaration of & negative building easement by means of
inverse condemnation in our opinion.

The law in this area is sparse and needs refinement. What few
cases there are upon the subject sidestep the igsue, and sometimes
an attack bas been made upon these as being unconstitutional which .
only gives them greater stature when they survive.

6. Has the distinctiou betweer real and personal property created
serious problems?

No, not serious problems although we did have the problem once of
an order of condemmation being signed afrer judgment on a cherry
orchard, imwediately before the cherries were to be picked, when
the valuation date on the real property was earlier, presumably
without any or lirtle value in the crop. We insisted on behalf of
our client, aud argued successfully by analogy to the law of emble-
ments, that since the term of the prior occupant was terminated by
operation of law, that the law implied the cccupant's right to stay
on or re-entexr for the purpase of removing those crops since they
were "fructus industriales" and not "fructus naturales'. That case
was Sunnyvale School District vs. D'Arrigo Bros. Co. of California.
There was another case where our State Highway Department obtained
an order of immediate possession and its contractor went through an
orchard just before harvest time and utterly destroved a crop, and
it was worcth $9,600.00 (after harvesting and delivery). That case
was People (State Highway) vs. Borello. That could pose some nice
questions.

7. Has the effect of general knowledge that a public improvement
is likely created serious problems for landowners in the area where
the public improvement is likely to be constructed?

Most definitely. This is an extremely important consideration in
solving the valuation problem. We roughly refer to it as the dead
hand o% condemnat ion reaching over an area in which the improvement
is someday going to be installed and scaring potential purchasers
off (thereby reducing actual warket values below fair market value).
We have successfully argued and obtained instructions at the
Superior Court level that no enhancement of value should be put on
the property arising out of the advance knowledge of the public
improvement and that similarly no depression in market values shall
be attributed to the subject property by reason of the advance
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knowledge, but that the jury should view the value of the property

as though it was always available free of the threat of condemnation
in the area. People don't like to buy lawsuits even when the law is
fair. The Continuing Educetion of the Bar Handbook has a similar

but not thorough instructicn in this regard., There is no appellate
nor statutory law on this however. 4 clear instance of how advance
knowledge of public improvement does away with market activity except
to lower prices is the installation of Bayshore Highway from Palo Alto
down through San Jose within the last £1ifreen years. Everybody knew
that this was being made s wider freeway and people just would not
buy adjoining parcels for fear of being invelved in a healthy lawsuit.
Market sales were quite active away from the freeway but nobody would
touch the freeway land generally speaking.

1 happen toc have on my desk at the moment by ceincidence another
aspect of this problem. Where a freeway route in East San Jose (680)
pProceeds easterly and touches Jackson Avenue, there was a subdivision
which was laid out with the approval of county authorities and the
state version as of then where the freeway was geing to go. The lots
backed onto the freeway. There were several years delay in sub-
dividing the property becasue of the uncertainty of the freeway
location. Everyone thought it was settled. The builder began to
pour foundations, and the state changed its design lines and has cut

through five or six lots and is taxing those lots with the foundations

being poured. Incidentally, for years I have gotten a kick out of
the maps furnished by the State Highway Department, insofar as they,
in the middle of litigation, furnish us maps with a big stamp on them
"incomplete plan for design study''. They can change their mind even
after a verdict has come in prior to the final order of condemnation,
subject to re-trying the case, In the meantime we have the burden
of proof on valuation.

8. Do condemnors offer a fair amount for the property prior to com-
wencing the condemnation proceeding?

No. Neither subjectively nor cbjectively do condemmors of fer a fair
amount before condemnation or in the early stages, after condemmation

is filed. 1I believe this is for the following reasons: A, Right-of-

way agents in the initial stages are bound by appraisals made by
appraisers who are employed on a mass production basis for the
condemnors. The right-of-way agent is trying to do what he con-
siders a good job for his principal, which means to get the property
as cheaply as he can short of grand larceny. B. Some right-of-way
agents are often personally and subjectively unfailr insofar as they
do not even offer the extent of the state or condemnor appraisal.

C. Condeming authorities usuaily do not pay their appraisers enough
to permit them to look into complicated matters thoroughly enough to
even formulate a position with reference to take value and particu-
larly severance problems. Even if they did pay them enough, these
appraigers have less objectivity about them than counsel at the trial.
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Objectively, ip appreximately 30% of the ceses which I have either
tried, settied ur had Knowledge of, the condemnor has ended up paying
anywhere from 15% to i25% move. As I had Gecagion to point out ro
You in a letter on apother matter, the freeway that is going through
Stanford also goes through St. Josae h's Seminary and Maryknoll College
south of Stanford. We represent them, The state’s offer commenced
at $425,000.00 for the fority-Iix ©§ involve” and this price,
according to them, included severance cumdgzes. For close to a year
and up to one week sefore rrial whilz we were working incessantly

on the case, they were adswant at chet iguce. On Friday before the
Monday the jury was o Le lupanslied Lo wey the case, they finally
realized we meant business and ir thyee juaps met our final demand
and the case was settled for $557,250.00.  The condemnor has an
obligation to be closer te the correct tigurs,

With reference to the gquesticus nozed to the condemnor's side, we know
no specific instances of serious prchlens on the guestions you raised,
and we would like to comment rhat we nave wever poticed any actual
limitations on condemnors iun ac iring propevcy for future use. Most
of the acquisitions sre made under legislative vesciutions passed

by two-thirds vote which become onciusive of the stated need for
immediate use, and this canrot be thailenged beforehand nor vears
later if the improvement isz nnt pat in. 1 see no obiection to giving
the power to condemmn for e fusure use. when the condsmnation uow is
sought to prevent the encraoachment of twprovemencs in the area such

as a particular neighborbood, or within an official or unofficigl

plan line, or just to tzke care of future park needs. With reference
to the matter of "racopniticn of bensiits to the remaining portion

of & parcel” I would aifirmatively state vhat the doctrine of specilal
benefits is legally and logicslly corvect. Froperly viewed, severance
damages, which 3s the difference retween ihe before and after value

of the remainder, already considers the affect of all benefits, general:
and special. Properly arrived at. severanca damages already has taken
from it, special benefits. To requive & separate starement of special
benefit carries the rish of & doubie deduction,

3

i
&
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[

The distinction hetween zeneral aad Fpecia
While the definition of special benefd tares that it is a
benefit which inures in some v ta five g i seing taken and pos-
sibly immediately adjcining parcels as oppoEgd to 2 bepefit to the
entire area, or che community penetally, and yome degree of indefinit-
iveness is inherent therein, this iz z necessazv rile so that if in
fact a new road does "epen up an avea fow berper acoess to downtown'
where all thase landowners dirvectly ov indirectly are paving their
gasoline taxes and cther taxes snd are sntif’ed to thi general benefit
to the area, we must not pick out again the posr condennee and have
this general benefi: charged against him when it is being given to

his neighbor who is not fortunate enough 0 be 4 party to a lawsuit.

I would prefer a clarificarion of the definition ol speclal benefit

to reflect the principle thac if the allegad benefit is not in someway
being charged against = similarly situated uzighbor, it should not be
charged against the condemnes. Evarvbody pays

is vary well taken.
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While the practice of condemnation law is pretty much a specialty,
although admittedly 3 wide assorimenr of several practioners handle
the cases, I do think that iaw studerts should have some exposure
during law school te the practice aspect of condemnation. Most of
the injustice that you sre trying te cure comes about from the lack
of skill of practioners in Suciking condenncrs. When I was at
Stanford we had sowe outside isctures on patents and copyrights,
and it was a helpful period. I think the students should get a few
lectures on condemnation.

)
-
¥

I hope we have given you specific instences that would be of interest
to the commission., Please feel free to call upon us in any regard
as we tremendously appreciate the work of the commission and yourself.

Very truly yours,

BRESSANI AND HANSEN )
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[ From: tudy and Act Relating to Vesting of Possession Before Payment
in Eminent Domain Proceedings, Univ. of Chicage Law School, Law
i 51 i 1956} stanti nacted as . Rev.
Mg%r%?lg%s?tu%é?saﬁo lEEigé.i{}] substantially enacte 1. R
CT AUTHORI §IE§1E TAKING OF REAL PROPERTY BEFORE
JUDGMENT IN AN EMINENT DOMAIN PROCEEDING

Section 1. Motion for Taking -During Proceeding. In any proceeding under the provi-
sions of "An Act to provide ior the exercise of the right of eminent domain," é.ﬁprmred April
10, 1872, as amended, the petitioner, at any time after the petition has been filed and before
Judgment is entered in the proceeding, may file 4 written motion requesting that, immediate-
ly or at some specified later date, the petitioner either be vested with the title to, and be zu-
thorized io take possession of and to use, the real property (or a specified portion thereof)
which is the subject of the proceeding; or only be authorized to take possession of and fo use
such property, if such possession and use, without the vesting of title, are sufficient to per-
mit the petitioner to proceed with the project until the final ascertainment of compengation.
The motion for taking shall state: a} an accurate description of the property to which the
motion relates; (b} the formally adopted schedule or plan of operation for the execution of
the petitioner's project; (c) the situation of the property to which the motion rejates, with re-
spect to such schedule or plan; and {d) the necessity for taking such property in the manner
requested in the motion. If the schedule or plan of operation is not set forth fully in the mo~
tion, a copy of such schedule or plan shall be attached to the motion.

Section 2. Notice and Hearing.

(a} The court shail fix a date, not less than five (5) days after the filing of such mo-
tion, for the hearing thereon, and shall require due notice to be given to each party to
the proceeding whose interests would be affected by the taking requested, except that any
party who has been or is being served by publication and who has not entered his ap-
pearance in the proceeding need not be given notice unless the court so requires, in its
digscretion and in the interests of justice.

(b} At the hearing, if the court has not previously, in the same proceeding, deter-
mined that the petitioner has authority to exercise the right of eminent domain, that the
property sought to be taken is subject to the exercise of such right, and that such right
is not being improperly exercised in the particular proceeding, then the court first shall
hear and determine such matters. The court's order therecn shall be 2 final order, and
an appeal may be taken therefrom by either party within thirty (30} days after the entry
of such order, but not thereafter unless the court, on good cause shown, shall extend the
time for taking such appeal. However, no such appeal sghall stay the further proceedings
herein prescribed unless the appeal is taken hy the petiticner, or unless an order stay-
ing such further proceedings shzll be entered either by the trial court or by the court to
which such appeal is taken.

{c} I the foregoing matters are determined in favor of the peftitioner and further
proceedings are not stayed, or if further proceedings are stayed and the appeal results
in a determination in favor of the petitioner, then the court shall hear the issues raised
by the petitioner’s motion for taking. If the court finds that reasonable necessity exists
for taking the property in the manner requested in the motion, the court then shall hear
such evidence as it may consider necessary and proper for a preliminary finding of just
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compensation; and in its discretion, the court may appoint three (3) competent and dis~
interested appraisers as agents of the court to evaluate the property to which the mo-
tion relates and to report their conclusions to the court; and their fees shall be paid by
the petitioner. The court then shall make a preliminary finding of the amount constitut-
ing just compensation.

(d) Such preliminary finding of just compensation, and any deposit made or secu-
rity provided pursuant thereto, shall not be gvidence. in the further proceedings to ascer-
tain finally the just compensation to be paid, and shall not be disciosed in any manner to
a jury impaneled in such proceedings; and if appraisers have been appointed as herein
authorized, their report shall not be evidence in such further proceedings, but the ap-
praisers may be called as witnesses by the parties to the proceedings.

Section 3. Deposit and Order of Taking.

(&) H the petitioner shall deposit, with the clerk of the court, money in the amount
preliminarily found by the court to be just compensation, and {(unless the petitioner is
the State of Illincis), in addition, at the petitioner's option, either shali deposit with the
clerk a further sum of money equal to one-fourth {1/4) of such amount, or shall give ]
such bond as the court may require to amply secure to the parties interested any addi-
tional compensation, interest, damages, costs, expenses, and attorney fees, which final-
ly may be adjudged against the petitioner, the court shall enter an order of taking, vest-
ing the title to the property in the petitioner {if such vesting has been requested, and has
been found necessary by the court) at such date as the court shall consider proper, and
fixing a date on which the petitioner is authorized to take possession of and to use the
property.

(b} 1f, at the request of any interested party and upon his showing of undue hard-
ship or other good cause, the petitioner's authority to take possession of the property
shail be postponed for more than ten (10} days after the date on which the title thereto
vests in the petiticner, or more than {ifteen {15} days after the date of entry of such or-
der when such order does not vest title in the petitioner, then such party shall pay to the
petitioner a reasonable rental for such property, the amount thereof to be determined by
the court. A writ of assistance, injunction, or any other appropriate legal process or
procedure shall be available to piace the petitioner in possession of the property on and
after the date fixed by the court for the taking of such possession, and to prevent any un~
authorized interference with such possession and the petitioner's proper use of the prop-
erty.

{c) If any interested party shall establish that the damaging or destruction of any
building or other structure oun the property, prior to the viewing thereof by the jury,
would substantially impair such party's ability to prove the fair value of such building
or structure, the court may order the petitioner not to damage or destroy such building
or structure until the jury shall have completed its viewing thereof. However, such jury
view shall be conducted as socon as practicable, and the court may rescind its order re-
lating to damaging or destruction if undue delay is caused by any interested party.

{d)} At any time after the order of taking has been entered and before final judgment
is ertdred, the doﬁrt’may require the petitioner (except the State of Illinois} to file a
new 0r additionz] bond, when necessary for the purpose of maintaining ample security
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for the parties interested as specified herein.

Section 4, Withdrawal of Deposit by Interested Party. At any time after the petitioner
has taken possession of the property pursuant to the order of taking, if an appeal has not
been and will not be taken from the court's order described in Section 2(b) of this Act, or if
such an appeal has been taken and has been determined in favor of the petitioner, any party
interested in the property maay apply to the court for authority to withdraw for his own use
his share {or any part thereof) of the amount preliminarily found by the court to be just com-
pensation, and deposited by the petitioner in accordance with the provisions of Section 3(a)
of this Aci, as such share shall have been determined by the court. The court then shall fix
& date for a hearing on such an application, and shall require due notice of such application
to be given to each party whose interests would be affected by such withdrawal, After the
hearing, the court may authorize the withdrawal reguested, or such part thereof as shall be
proper, but upon the condition that the party making such withdrawal shall refund to the
elerk of the court, upon the entry of a Proper court order, any portion of the amount so with-
drawn which shall exceed the amount finally ascertained in the proceeding to be just com-
pensation (or damages, costs, expenses, and attorney fees) owing to such party. The court
shall not authorize the withdrawal of any portion of the amount deposited by the petitioner
under the provisions of Section 3(a) of this Act, which is in excess of the amount preliminar-
ily found by the court to be just compensation.

Section 5. Effect on Final Ascertainment of Compensgation. Neither the petitioner nor
any party interested in the property, by taking any action authorized by this Act, shall be
prejudiced in any way in contesting, in later stages of the proceeding, the amount to be fi-
pally ascertained to be just compensation.

Section 6. Payment of Interest. The petitioner shall pay, in addition to the just com-
pensation finally adjudged in the proceeding, interest at the rate of six per cent (8%) per an~
num upon: :

(a} Any excess of the just compensation so finally adjudged, over the amount de-
posited by the petitioner in accordance with the provisions of Section 3(a) of this Act,
from the date on which the parties interested in the property surrendered possession of
the property in accordance with the order of taking, to the date of payment of such ex-
cess by the petitioner.

{b} Any portion of the amount preliminarily found by the court to be just COmpen~
sation and deposited by the petitioner, to which any interested party is entitled, i such
interested party appiied for authority to withdraw such portion in accordance of Section
4 of this Act, and upon objection by the petitioner {other than on grounds that an appeal
under Section 2(b) of this Act is pending or contemplated}, such authority was denied:;
interest te be paid to such party from the date of the petitioner's deposit to the date of
payment te such party.

Wher interest is allowable as provided in Subsection (a) of this Section, no further in-
terest shall be allowed under the provisions of Section 3 of "An Act to revise the law in re~
lation to the rate of interest and to repeal certain acts therein named,"” approved May 24,
1879, as amended, or any other enactment.

Section 4. Refunding of Excess. If the amount withdrawn from deposit by any interested
party under the provisions of Section 4 of this Act exceeds the amount finally adjudged to be
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just compensation {or damages, costs, expenses, and attorney fees) due to such party, the
court shall order such party to refund such excess to the clerk of the court, and if refund is
not made within a reasonable time fixed by the court, shall enter judgment for such excess
in favor of the petitioner and against such party.

Section 8. Dismissal or Abandonment by Petitioner. After the petiticner has taken pos-
session of the property pursuant to the order of taking, the petitioner shall have no right to
dismiss the petition ar to abandon the proceeding, as to all or any part of the property so
taken, except upon the consent of all parties to the proceeding whose interests would be af-
fected by such dismissal or abandonment.

Section 9. Restoration to Interested Parties. ¥, on an appeal taken under the provi-
sions of Section 2 of this Act, the petitioner shall be determined not to have the anthority to
maintain the proceeding as to any property which is the subject thereof, or if, with the con-
sent of all parties to the proceeding whose interests would be affected, the petitioner dis-
misses the petition or abandons the proceeding as to any such property, the trial court then
shall enter an order revesting the title to such property in the parties entitled thereto, if the
order of taking vested title in the petitioner; requiring the petitioner to deliver possession
of such property to the parties entitled to the possession thereof; and making such provision
as shall be just, for the payment of damages arising out of the petitioner's taking and use of
such property, and also for costs, expenses, and attorney fees as provided in Section 10 of
nAn Act to provide for the exercise of the right of eminent domain,” approved April 10, 1872,
as amended; and the court may order the clerk of ihe court to pay such sums to the parties
entitled thereto, out of the money deposited by the petitioner in accordance with the provi-
sions of Section 3(2) of this Act. If the amount so deposited shall be insufficient to make such
payments, any security provided by the petitioner may be subjected thereto, and if such se~
curity alsc is insufficient or i none exists, judgment for the deficiency shail be entered
againgt the petitioner.

Section 10. Additional Right. The right to take possession and title prior to the final
judgment, as prescribed in this Act, shall be in addition to any cther right, power, or author-
ity conferred by the laws of this State under which eminent domain proceedings may be coa-
ducted, and shall not be construed as abrogating, limiting, or modifying any such other right,
power, or authority.
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